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Jeannie Sneed:  Food allergies are a growing concern in school foodservice, 

and a concern taken seriously because we know that a food allergy can be life 

threatening to a child.  As a school food service professional, you have an 

important role in ensuring that students with food allergies have a safe and 

healthy educational environment.  You can help manage the risk of accidental 

food allergy exposure by working with students, parents, school administrators, 

and physicians.  Everyone in a school has a role in minimizing the risk of 

exposure to a food allergen.  One of the most important responsibilities of a 

school foodservice professional is to be familiar with the governing laws and 

regulations that are applicable to a school food service operation in relationship 

to food allergies.   

My name is Jeannie Sneed, and I am a registered dietitian and a food safety 

specialist with the United States Department of Agriculture’s Food and Nutrition 

Service.  Today’s podcast, “Understanding Legal and Regulatory Requirements 

for Managing Food Allergies in Schools,” was developed as a partnership 

between the School Nutrition Foundation and USDA’s Food and Nutrition 

Service.  This podcast is the first in a series of four podcasts developed to 

educate school food service operators on managing food allergies in schools. 
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Our subject matter expert today is Mara McElmurray, a program analyst for 

USDA’s Food and Nutrition Service in the Child Nutrition Division.  Mara has an 

extensive background in food and nutrition policy and regulations.   

Mara, thank you for taking the time to share your expertise about the governing 

laws and regulations related to food allergies in schools. 

Mara McElmurray:  Thank you, Jeannie.  As you mentioned, we know that a 

food allergy can be life threatening for a child, and in these particular instances a 

food allergy is considered a disability.  School food service professionals can 

help ensure that students with food allergies receive safe meals and manage the 

risk of accidental food allergy exposure.  

Jeannie Sneed:  Today, we would like to provide our listeners with an overview 

of the governing laws pertaining to school food service operations, identify and 

explain the regulations that apply to school meals provided to students with food 

allergies, and discuss how an individual’s civil rights may come into conflict when 

these laws and regulations are not followed.  Mara, can you explain which federal 

laws apply to individuals with food allergies? 

Mara McElmurray:  Yes. The Rehabilitation Act of 1973, the Individuals with 

Disabilities Education Act, The Americans with Disabilities Act, and the 

Americans with Disabilities Act Amendments of 2008 all contain language that 

protect individuals with disabilities.  Life-threatening food allergies are considered 

disabilities under the federal definition of this term.  I will briefly summarize each 

of these federal laws and explain how they relate to school food service 

operations and students with food allergies. 
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The Rehabilitation Act of 1973 prohibits discrimination against qualified persons 

with disabilities in the programs or activities of any agency of the federal 

government's executive branch or any organization receiving federal financial 

assistance, such as school food service operations that participate in the school 

breakfast and/or school lunch programs.  Subsequently, Congress passed the 



Individuals with Disabilities Education Act, which requires that a free and 

appropriate public education be provided for individuals with disabilities between 

the ages of 3 and 21.  Lastly, the Americans with Disabilities Act is a 

comprehensive law that broadens and extends civil rights protections for 

Americans with disabilities.  The Americans with Disabilities Act was amended in 

2008.  The amendment clarified the definition of a disability, which may result in 

greater numbers of students with disabilities. 

Jeannie Sneed:  Our listeners may be thinking, I understand that I participate in 

the National School Lunch Program and am required to serve individuals with 

disabilities without discrimination, but how does that apply to the students I serve 

with food allergies?  Are all food allergies considered disabilities?  

Mara McElmurray:  No, the determination of whether any particular condition is 

considered a disability is made on a case-by-case basis by a licensed physician. 

Some children with food allergies or intolerances do not have a disability as 

defined under applicable laws, and the school food service may, but is not 

required to, make food substitutions for them.  However, when a licensed 

physician states a food allergy may result in severe, life-threatening anaphylactic 

reactions, the child's condition would meet the definition of "disability," and the 

substitutions prescribed by the licensed physician must be made.  

Jeannie Sneed:  When legislators create laws, the language they use can be 

vague.  It is sometimes difficult to understand how these laws are applied in 

everyday situations, which is why regulations are created.  Can you explain what 

regulations are and how they better define the school food service operator’s 

responsibilities? 
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Mara McElmurray:  Regulations are standards adopted as rules to implement, 

interpret, or make specific the law.  Most regulations applicable to food allergies 

and food service operations can be found in Title 7 of the Code of Federal 

Regulations.  There is specific language in parts 15b, entitled Nondiscrimination 

on the Basis of Handicap in Programs or Activities Receiving Federal Financial 



Assistance; section 210.10 (g) for the National School Lunch Program; and 

section 220.8 (d) for the School Breakfast Program.  

In section 15b of the Code of Federal Regulations, school food service is 

required to provide meal services to children with disabilities when the child is of 

an age during which non-handicapped persons are provided such services, of an 

age during which it is mandatory under state law to provide such services to 

handicapped persons, or to whom a state is required to provide a free 

appropriate education.  

Accommodations allowed in reimbursable meals can be placed into two 

categories: 1) those for disability reasons and 2) those for non-disability reasons. 

Jeannie Sneed:  How can a food service operator determine the difference 

between an accommodation for disability reasons and exceptions for non-

disability reasons? 

Mara McElmurray:  It is important to stress here that only a licensed physician is 

allowed to make the determination of a disability in accordance with the 

appropriate laws.  Schools must make substitutions in school meals without an 

additional charge for students who are considered to have a disability under 7 

CFR 15b.3 and whose disability restricts their diets. Substitutions must be made 

on a case-by-case basis and only when supported by a written statement of 

need, which must be signed by a licensed physician.  The written statement must 

include 5 key elements: 1) a clear description of the disability, 2) how the 

disability restricts the diet, 3) what major life activities are affected by the 

disability, 4) which foods are to be omitted from the diet, and 5) which foods can 

be substituted.   
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The second category addresses “exceptions for non-disability reasons.”  Schools 

may make substitutions for students without disabilities who cannot consume the 

regular school meals because of medical or other special dietary needs. 

Substitutions may be made on a case-by-case basis when supported by a written 



statement of the need for substitutions that identifies the medical or other special 

dietary condition that restricts the diet, and includes the food or foods to be 

omitted and recommended alternate foods.  Except with respect to substitutions 

for fluid milk, such a statement must be signed by a recognized medical 

authority.  Each state agency decides what is acceptable as a recognized 

medical authority. 

Jeannie Sneed:  I think it would be helpful to give some examples to our 

listeners regarding your statement about substitutions for fluid milk.  What are the 

requirements for making milk substitutions?   

Mara McElmurray:  Children that have a life-threatening allergy to milk have a 

disability according to applicable laws.  As we have discussed, in a disability 

situation schools are required to make a substitution, and any substitution noted 

in the physician’s statement must be provided.   

Jeannie Sneed:  What if a child's parents have requested that the school provide 

a child soy milk instead of cow’s milk based on a written note from a health food 

store "nutrition advisor" who is not a licensed physician.  Must the school comply 

with this request? 

Mara McElmurray:  Schools have the choice of whether to provide a substitution 

if the child does not have a disability.  In the case of milk, there are special rules. 

In non-disability milk substitutions, the law specifically requires a ‘milk 

substitution’ to be nutritionally equivalent to fluid milk.  The request for a 

substitution for milk can come from a parent or guardian, or from a recognized 

medical authority.  

Please remember that requests for substitutions, other than for milk, that are not 

due to disabilities must come from a recognized medical authority. 
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You can refer to the appropriate sections in the regulations for a thorough 

discussion of this requirement—Section 210.10(g), 210.10(m)(3) for the National 

School Lunch Program and 220.8(d) for the School Breakfast Program.  



Jeannie Sneed:  If a school foodservice director decides to accommodate 

special dietary needs when a disability is not present, does USDA provide any 

additional reimbursement? 

Mara McElmurray:  USDA does not provide additional meal reimbursement for 

substitutions.   

Jeannie Sneed:  Sometimes meeting the needs of students with food allergies 

can be a challenge.  How does civil rights relate to governing laws and applicable 

regulations to food allergies in schools? 

Mara McElmurray:  Any entity that accepts federal financial assistance must 

agree to abide by civil rights requirements in all of its activities as a condition of 

receiving assistance.  When someone thinks that the governing laws and 

applicable regulations have not been met, they may file a civil rights complaint. 

Jeannie Sneed:  Can you give us an example of a time that this has happened 

or may happen in relationship to food allergies in schools? 

Mara McElmurray:  Certainly. An example will help illustrate how this might 

happen.  What if a child has a life-threatening allergy that causes an anaphylactic 

reaction to peanuts?  The slightest contact with peanuts or peanut derivatives, 

usually peanut oil, could be fatal.  Concerned parents address this with the food 

service director.  However, these parents may make a number of demands that 

are not reasonable for the school to make.  There is potential for conflict with the 

parent.  The parent may file a civil rights complaint if they do not believe their 

child has been accommodated properly and if the school community is 

unprepared and unaware of the laws.  Schools can diffuse a potentially difficult 

situation by creating a team approach to addressing these issues.  Ideally, the 

team should be made aware of these situations before school starts in order to 

provide adequate time for school food service operators to prepare. 
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The team should involve the entire school community, such as school 

administrators, food service staff, teachers, school nurse, parents, and 

physicians.  The team should provide information on the legal requirements, the 

school’s responsibility for ensuring the safety and nutritional needs of these 

students, and help parents understand their role in contributing to these goals.  

By having a protocol such as this in place, a food service operator can be sure 

that the child’s civil rights, as well as their nutritional and safety needs, are being 

met.    

Jeannie Sneed:  Thank you, Mara.  You provided a good overview of the legal 

and regulatory requirements for managing food allergies in schools.  I invite our 

listeners to download the next three podcasts in this four podcast series to learn 

more about managing food allergies in schools. 
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